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$TATE OF WISCONSIN GRCUTCOURT ~ ~  *  DANE GOUNTY

Milwaukee Branch of the NAAC:P, etal,
PLAINTIFFS, o
v | | - Case No. 14 CV 5492
Scott Walker, etal. E |

DEFENDANTS

. ORDER DENYING MOTION FOR STAY OF PERMANENT INJUNGTICN

The defendants have filed, on August 21, 2012, & motion to stay a permanent injunction
rendered as part of a an Order for Judgment and Judgment Granting Declaratory and Injunctive
Relief, July 17, 2012, togsther with legal argument in support of the miotion.  The mation: has been
fully briefed and, for the reasons set forth below, the court hereky deries the motion 1o stay.

The court should stay the pemanent injunction if the defendants demonstrats: (1) &
showing thet the defendants are likely to succeed on the merits in an appeal; (2) a showing thet,
in the absence of a é;tay, the defendants will sustain ireparable injury; (3) a showing tha’ a stay wil
cause no substantial harm to the plaintiffs; and (4) a showing that a stay will do ne harm 1 the
public interest, [n re Marriage of Lecgett, 134 Wis. 2d 385, 386 787 (Ct. App. 1986); Sicullion v.
Wisconsin Power & Light Co., 237 Wis. 2d 498, 502, 614 N.W.2d 585 (2000).

. The defendant has not demonstrated that irreparable harm will be caused in the
absence of a stay.

Both parties point to the fast approaching general election as a basis to grant or to deny
a stay of the Injunctive judgment, The judgment now in Issue was rendered July 17, 2012, 1t
had immediate application to the general election to ba conducted sixteen weeks“klmrea'ﬂ:er,
on November 6, 2012, The problem, at this point, of attempting to re-configure the voter
gualifications is a very serious concern which this court cannot ignore. Apart from the

arguments that have been made for and against Wisconsin Act 23, the inescapakile reality is
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that the need for stability, predictability and adequate preparation for the electoral process
strongly weighs against this courl granting a stay and thus changing the voting process at this
late hour, - ' '

The defend*amt looks to an order of ChIEf Justu:e Rehnquls“lt, acting as C|rcun; Iumn e, for
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nmewhat over-expansive mterpwtatlon of that order Cert.amly, enjoining a state luw is a
very s mrnous mattey which should be undertaken wuth grea‘t care and caution bu: potential hanrm -
is pss&'ntlally delay and whﬂe delay may mdeed in schn“ ic mstanc@s be very serious, it need
m..»t be alutomatlcalfy considerad :wreparable, Whalen V. RO_@, 423 U8, 1313, 12317 (1975).
Here, the difficulty that will ensue should the voter requiremants be changed 50 near the
general election is likely significant, and leads this court to conclude that the defendants have

net shown irreparable harm should a stay be denied.

n. The defendants have not shown that a stay will cause no harm to the plaintiffs

This case implicates the competing interesté which are ektremely importart in 8
democracy, access to vote and the need to protect the integrity of the election process. These
are both critically Important concerns, At trial, the plaintiffs offered credible, compelling
evidence that Wisconsin Act 23, while intended to protect thve integrity of the pn:n::es:s;,. had the
effact of impeding, that is, making more difficult and inconvenient, the voting access for more

* than 300,000 citizens of Wisconsin. These are people who are already qualified and registered
to vota but who do not possess the limited types of identification that are to be absclutely
required. By contrast, no evidénce whaﬁsoever was offered at trial to suggest that theve exists
any problem of voter misrepreserntation that would be addressed by this requir‘e:rin ent. indeed,
eviderice was offered that there have been repeated government investigations to uncover
such fraud without reported result. It is, upon this record, not possible for the cturt to
conclude that the defendants have shown that a stay will cause no harm to the current voters

who lack the required voter identification,
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fl.  The defendants have not shown, on balance, that a stay will not harm the public
interest

_Each side asserts that it seeks to pramote the pulblm. interest and it certa nly must be -

acknowledged that there is mdeed a pubhc Interest here represented by the Attorney General

n def t=ndmg the constttu‘tlonahty of dny properly enacted statute, which Is what Wisconsin Act

231s. The questuon now before the court however, s not 'the Cﬂnstltutlonallt‘y’ of Act 23 but

rather it is the determination of whether or not the judgmeni rendlered July 17, 2012 should be
stayed pendmg appeal As to that narrow questlon, the potential negative |mpart upon

citizens who are currently !awful voters tcgether with the dlﬁlculty thatis likely ‘m ensue ‘frcxm

'cmy change now to the veter reql nrements, undercuts slgmﬁt antly any publlc imerest that may

exist in defending the regularity of a statutory enactment.
IV, The defendants have not shown a substantial prebability of success on zppeal

The party seeking a stay of judgment pending appeal must make a showing of more

than simply the possibility of success on appeal, State v. Gudenschwager, 191 Wis. 24 431, 441

(1995), and where the equities do not clearly weigh in favor of a stay, the showing of a
probability of success must be more substanfial, Ruiz v, Estelle, 650 F.2d 555, 565-566 (5™ Cir,
iLQE:l].. The parties agree that of the four factors, likelihood of success on appezl should
properly be viewed in light of, or in balance agalnst the other three factors, the equities of the
case. Here, as stated above, the equities of the case do not appear to favor the granting of a
stay and, thei’e‘r‘c:_;‘e,T it is incumbent upon the defendants to make a substantial showing of
likelihood of success on appeal.

Wisconsin Act 23 is entitled to and has been afforded a strong presumption of
constitutionality. The Wisconsin Supreme Court, however, when asked to review questions of

voter qualification; has stated that such regulation “must be reasonable”, State ax rel. Frederick

Wisconsin Act 23 and the judgment now in Issue, after consideratlon of the argument and

svidence offered by each party.
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The defehdamts suggest that this codrt, in the July 17, 2012 judgment, is in error for
Ciunty E;e'ct‘goﬁ Board, 553 U.5. 181 (20()8). The Supreme Court, in that decision, determined

that a particular voter Identification law, enacted by the state of Indiana, had not been shown

failing to-follow the guidance offered In the U.S. 'S'pprémé Court decislon of Crawford v, Méri_g_ri

- tobein viq!atioln of the U S.‘C‘éristitution. I th‘at-ca.s‘e, the U.S. Supreme Court haid before it 3 |
voter ID law t'ha.this subs'tantiaAI.Iy less restrictive than Wisconsin A‘ct 23. The U 5. Supreme
Court had before i.t é] trial court @'ezc:ord of fact thai reportedly was substantially less complete |

- and less credible than the vr.e_cu»n"d that was pre's_entéd to this court. The U. 5. Supreme Court

had no reason to consider the guidance of the V\A(isCOnsin‘Supr'eme Court regarding ths votidg .

gwa!ramee' set forth In Arﬂcle.llbl, Saetion 1 of the Wiscoh'sin Constitution. Certainly, 'thé‘ '

Crawford decision must be and was censidered carefully by this court but, upon that

consideration, this court concluded that the Crawford decision did not control the proper result

In this matter.

The court concludes that the defenclants have not made a substantial showing of

likelihood of success on appeal,

Conclusion
The defendants have not made a sufficient showing to justify the granting of a stay
pending appeal pursuant to sec, 806,08, Wis. Stats. The motion to stay the Judgment
~ rendered July 17, 2012, is hereby denied,

By the court thig 14th day of September, 2012,
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Judge David Flanaa@:

ce: Aftorney Richare Saks
Assistant Attorney General Thomas C Bellavia
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